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PER CURI AM

On May 31, 2001, a grand jury returned a second supersedi ng
i ndi ct ment chargi ng Appel l ant Terry W Stewart (“Stewart”), wth 37
counts of conspiracy, nail fraud, wire fraud, and noney | aunderi ng.
After a trial in Novenber 2001, in which Stewart appeared pro se,
a jury convicted Stewart on 24 of the 37 counts. The district
court thereafter sentenced him to 2,100 nonths (175 years) of
i mpri sonnent. Stewart appeals his conviction and sentence. W
affirm Stewart’s conviction. However, consistent with United

States v. Hughes, No. 03-4172, 2005 W. 628224, (4th Cr. March 16,

2005), our recently published opinion giving guidance on the

application of United States v. Booker, 125 S. C. 738 (2005), we

find plain error in sentencing, exercise our discretion to notice
the error, vacate the sentence, and remand to the district court

for resentencing.

l.
This case involves a “Ponzi” schene ! devised and carried out
by Phillip Vaughan (*Vaughan”), Phillip Geer (“Geer”) and,
Stewart. The premse of the schenme was the marketing of an

i nvestnment opportunity involving what was represented to the

A Ponzi schene is essentially “a phony investnent plan in
whi ch nonies paid by later investors are used to pay artificially
high returns to the initial investors,” rather than made fromthe
success of a legitinmte business venture. United States v. Godwi n,
272 F.3d 659, 666 (4th Cir. 2001) (citation omtted).
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victinse as a secret nmethod of trading options and futures in a
“risk free” manner that produced consistently large returns and
all owed the investnent to growtax free through the use of trusts.
These representati ons were fal se.

In 1995, Vaughan forned a conpany naned Banyan | nternati onal
Ltd. (“Banyan”) to solicit investnents fromindividuals. From1996
through March 2000, Banyan salesnen sold “note receivables”
of fering high fixed rates of return to unsophi sticated i ndividual s.
Proceeds fromnew i nvestors were used to make lulling paynents to
prior investors, and to pay noney to Banyan insiders, allegedly
including Stewart. Banyan owed over 500 investors nore than $89
mllion when the schenme was uncovered. Only $4.4 nmillion was
sei zed from Banyan brokerage accounts.?

In 1994, Stewart and his wife, Jeni, began selling private
trusts as independent contractors for Commonweal th Trust Conpany

(“Comonweal th”), a California-based conpany.® In the latter part

2The total anount of principal investnent was $56 mllion, but
the anobunt that the investors thought that their investnents had
ear ned when the scheme was uncovered anmounted to over $89 nillion.
At Stewart’s sentencing, the district court found that Banyan was
responsi bl e for | aundering approximately $114 mllion in funds.

3Stewart, a decorated Marine Corps veteran, retired fromthe
mlitary in 1991 and thereafter states that he “began to |earn
t hings that he did not |ike about the governnent that he had served
for twenty-six years. He began to study tax issues and | earned how
weal t hy i ndividual s used asset protection devices to protect their
assets from taxation and seizure.” Appellant’s Br. at 21. “As
Stewart gai ned know edge about asset protection, he wanted to share
this information with others,” id., which is why he began worki ng
wi th Commonweal t h.



of 1996, Stewart net Vaughan and began a business relationship.
Stewart, who was not an enpl oyee or officer of Banyan, clains that
the relationship consisted of nutual referrals. However, the
Government mai ntains that a key conponent of the marketing of the
“note receivables” in the Ponzi schene was the representation that
t he earnings on the investnents were non-taxable. 1In this regard,
Banyan’s investors were told that to render their investnent non-
taxabl e, they needed to purchase a “pure trust organization,”
(“PTO’) and were directed to Commonwealth to nmake the purchase.*
Commonweal t h sol d t hree products to Banyan i nvestors: (1) PTGs, (2)
Internationally Business Corporations (“IBCs”), and (3) “Private
Conmpany Trusts” (“PCTs”).

Stewart offered his services at semnars throughout the
country. At these sem nars, he advised people how to transfer
ownership of personal and business assets into one or nore PTGs,
| BCs, or PCTs and then issue fabricated |iens against the sane
property to create the appearance that the property had no net
value.® At sone of these sem nars, Banyan sal esnen spoke, and

Stewart pronoted the Banyan i nvestnent vehicles. Stewart, through

‘Stewart admits that Banyan literature endorsed Stewart and
Commonweal th but argues that many of Banyan’s investors were not
clients of his and purchased their PTOs el sewhere.

*During these senminars, Stewart stated that “he hadn’t paid
taxes in years” because “it’s no longer legal to be taxed.” J.A
745, Stewart also stated that because the PTOs were a private
contract between private individuals, they were protected by common
| aw and not subject to statutory laws. [d. at 1058-60; 1159.
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Commonweal t h, pai d Banyan a $200 referral for people it referred to
Stewart.

Stewart charged $2,525 for the purchase of a PTO which
i ncl uded trust docunents from Mari copa County, Arizona and m nutes
of trustees neetings appointing the purchaser as “managing
director” of the trust. The package also included a “trust
identification nunber” to be used in place of a tax identification
nunber. The “trust identification nunbers” used the sane state
prefix and nunber of digits as tax identification nunbers, but were
not |egitimte.

Vaughan, Greer, and the other co-defendants all pled guilty.
Stewart was the only one to proceed to trial. This appeal from

Stewart’s conviction and sentence foll ows.

.

First, Stewart argues that he did not knowingly and
intelligently waive his right to counsel. |In the alternative, he
argues that the district court judge shoul d have appoi nted standby
counsel given the conplexities of his crimnal trial. W reject

t hese argunents.



A
Determ nation of a waiver of the right to counsel is a

question of law, and we review it de novo. United States v.

Singleton, 107 F.3d 1091, 1097 n.3 (4th Gr. 1997). The Suprene
Court has hel d that under the Sixth Amendment a crim nal defendant
must be afforded the right to counsel, including court-appointed
counsel if the defendant is financially unable to retain an

attorney to defend hinself. Gdeon v. Wainwight, 372 U S. 335,

341 (1963). But the Suprene Court has also made clear that
“al though courts are comanded to protect the right to counsel
zeal ously, the defendant can waive the right if the waiver is
knowi ng, intelligent, and voluntary.” Singleton, 107 F.3d at 1095

(citing Brady v. United States, 397 U S. 742 (1970); Johnson v.

Zerbst, 304 U.S. 458 (1938)).

Courts nust take care not to force counsel upon a defendant,
because in addition to the right to the assi stance of counsel, the
Si xth Amendnent inplicitly provides an affirmative right to self-

representation. Faretta v. California, 422 U S. 806, 807 (1975).

To preserve both the right to counsel and the right to self-
representation, “atrial court nust proceed with care in eval uating
a defendant’ s expressed desire to forgo representati on and conduct
his own defense.” Singleton, 107 F.3d at 1096. | ndeed,

[a] trial court evaluating a defendant’s request to

represent hinself nust “transverse . . . a thin line”
bet ween i nproperly allowi ng the defendant to proceed pro
se, thereby violating his right to counsel, and
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i nproperly having the defendant proceed w th counsel
thereby violating his right to self-representation. A
skillful defendant could nanipulate this dilemma to
create reversible error

Fields v. Miurray, 49 F.3d 1024, 1029 (4th Cr. 1995) (en banc)
(citations omtted).

“The determ nation of whether there has been an intelligent
wai ver of the right to counsel nust depend, in each case, upon the
particul ar facts and circunstances surroundi ng that case, including
t he background, experience, and conduct of the accused.” Johnson,
304 U S. at 464. “[Whether there is a proper waiver should be
clearly determ ned by the trial court, and it would be fitting and
appropriate for that determ nation to appear upon the record.” 1d.
at 465. Thus, “we review the sufficiency of a waiver of the right
to counsel by evaluating the conplete profile of the defendant and
the circunstances of his decision as known to the trial court at
the time.” Singleton, 107 F.3d at 1097.

We have rejected the proposition that the failure of the tri al
court to conduct a searching or formal inquiry into the defendant’s
under standi ng of his situation and his awareness of the dangers of
self-representation is error. |1d. at 1097-98. Rather, “the trial
judge is nmerely required to determ ne the sufficiency of the waiver
from the record as a whole rather than from a formalistic,
del i berate, and searching inquiry.” 1d. at 1098 (quoting United

States v. Gallop, 838 F.2d 105, 110 (4th Gr. 1988)).




B

Stewart’s | ack of counsel was discussed at several pre-trial
proceedi ngs, including five separate status of counsel hearings.
First, at Stewart’s initial appearance before the magi strate judge,
the judge went through the second superseding indictnent, after
giving Stewart an opportunity to read it, and asked Stewart if he
under st ood each of the charges against him J. A 104-125. Stewart
affirmatively stated that he understood each charge. Id. The
judge also went through the nmaxi mum penalties for each of the
charges and Stewart stated that he understood each penalty. 1d.
The judge then infornmed Stewart of his right to counsel, appointed
or retained, and Stewart stated that his wife was in the process of
interviewm ng attorneys to retain. 1d. at 126.

Next, at Stewart’s detention hearing, the nagistrate judge
asked Stewart about the status of his counsel and Stewart stated
that he was in the process of interviewng a particular attorney
but had not retained him [d. at 134. The magi strate judge then
asked if Stewart wanted to post pone the hearing so that he could
have counsel present, but Stewart declined and signed a waiver of

counsel formfor the purpose of the detention hearing only.® Id.

SAt the conclusion of the hearing, the magistrate judge set a
$500, 000 unsecured bond for Stewart. J.A 169. The district court
t hereafter revoked Stewart’s bond and detained him finding himto
be a flight risk. 1d. at 215. W affirnmed the district court’s
ruling. United States v. Stewart, 19 Fed. Appx. 46 (4th GCr.
2001) .




at 134-35. At the detention hearing before the district court, the
district court judge advised Stewart of his right to counsel and
asked if he woul d |i ke counsel appointed for him but Stewart again
declined. 1d. at 214-15.

At Stewart’s status of counsel hearing on July 9, 2001,
Stewart told the magi strate judge that he was arranging to retain
counsel . ld. at 221-22. After the magistrate judge stated to
Stewart that his best chance of getting an acquittal would be to
retain counsel, Stewart stated that he understood. The nagistrate
judge then stated to Stewart:

Vell, we need to get sonething done pretty soon. And you

need t o understand t hat probably Judge Thor nburg does not

have to wait until you ve got a lawer, and he will wait

a reasonabl e period of tinme for you to get a | awer. But

if you don’'t have a lawer within a certain period of

time, he will not allow the fact that you don’'t have a

| awyer deter the trial at some point fromgoing on. Do

you under st and?

Id. at 226. Stewart stated that he did understand. 1d.

At the second status of counsel hearing on August 7, 2001, the
magi strate judge suggested that the court coul d appoi nt an attorney
until Stewart was able to find the funds to retain an attorney.
Id. at 231. The magistrate judge stated: “I worry about you, M.
Stewart. A lot of these other fol ks have got |awers, and they're
talking to the government.” 1d. The magistrate judge told Stewart
again that “[b]Jut what’'s going to happen is it’s going to conme up

against the trial date and you're going to go I'mstill trying to

get a lawer and | need to postpone it, and they ' re going to go
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that’s too bad. . . . Do you understand what |'msaying.” 1d. at
232. Stewart responded: “Well, sir, | feel in some ways that |I’'m
being constructively denied the counsel of ny choice. . . . I
couldn’t make any arrangenents to go up and see the attorney .
. 1d. Stewart told the nagistrate judge that he would “like to
work a little harder on trying to work things out with [an attorney
in Indianapolis] at this point.” 1d. at 233.

At the third status of counsel hearing on August 13, 2001,
Stewart stated that he was still working on getting an attorney and
the magi strate judge stated:

But I’m saying to you, you need sonebody to help carry
the ball for you in this. | don’t want you to be |eft
with - you know, in a weakened position because you have
chosen not to accept court-appoi nted counsel and your own
futile effort to get your own counsel resulting in you
wi nding up representing yourself in a disastrous court
trial. And it happens sonetinmes, and people | ose those
things and they want to go up and they say, well, |
didn’t have an attorney of ny choice. And if the court
has done everything to give you a conpetent attorney, the
reason you don’t have an attorney of your choice is you
refused the court-appointed counsel and couldn’'t hire
your own, that doesn’'t get you the win down the road with
the court of appeals. In other words, we’'re doing
everything we can to give you a | awer

ld. at 245-56. At the fourth status of counsel hearing on August

15, 2001, the magistrate judge asked Stewart again if he wanted a

court-appointed attorney and he stated, “lI would |ike to continue
pro se, sir.” 1d. at 253-b. The magistrate judge cautioned: “I

really think this is a bad m stake to represent yourself like this.

It never works over in federal court. . . . You ve got to try to
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protect yourself with regard to this case and be vocal in court and
try your case.” |d. at 253-e.

At the fifth, and final, status of counsel hearing on
Septenber 13, 2001, the nmgistrate judge sumrarized the court’s
efforts to provide Stewart with counsel and noted that “in spite of
t he nunerous requests by the Court . . . you have chosen not to ask
for a court-appointed attorney.” 1d. at 255. The magi strate judge
then told Stewart that the district court judge, Judge Thornburg,
had ruled that if Stewart did not request a court-appointed
attorney by Septenber 21, he woul d have to proceed pro se or retain
counsel, but that the trial date in Novenber 2001 would not be
del ayed. Id. Stewart responded that he understood. 1d. At a
cal endar call on Novenber 5, 2001, Stewart nade a oral notion for
a continuance based on lack of preparation time, but, having
al ready continued the trial once, Judge Thornburg denied that

nmoti on. Id. at 298.

C.

In Singleton, we set out the proper analysis for determning
if a waiver of counsel was knowing and intelligent. 107 F.3d at
1098-99. As noted, a formal inquiry is not required, rather, an
“open court exploration of the defendant’s background capabilities
and understanding of the dangers and disadvantages of self-

representation,” is all that is necessary. ld. at 1097-98.
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Rel evant factors include the defendant’s appreciation of the
charges and potential penalties, the defendant’s understandi ng of
the judicial process, and the defendant’s educational background.
Id. at 1098.

Looking first to the nature of the charges and the potenti al
penalty, Stewart was informed of these at his arraignnent. As
detailed, the magistrate judge went through each charge and its
potential penalty, and Stewart responded that he understood each
one. The nmmgistrate judge al so, on nunerous occasi ons, expressed
to Stewart that this was a conplex fraud case that carried the
potential for a |ong sentence. Stewart al so responded that he
understood this. Thus, Stewart was adequately infornmed of the
charges against himand their penalties.

Next, looking to Stewart’s appreciation of the judicial
process. Stewart proceeded pro se in several pre-trial hearings on
various notions as well as at his status of counsel hearings. 1In
t hese notion hearings, Stewart observed the Governnent’s attorney
make argunents and conduct direct exam nations of wtnesses.
Stewart al so conducted cross-exam nations of wtnesses at these
heari ngs. In addition, throughout the hearings, the magistrate
judge rem nded Stewart of the Federal Rul es of Evidence and Feder al
Rul es of Crimnal Procedure that nust be foll owed. |ndeed, Stewart
participated in the judicial process for nearly sixth nonths before

trial.
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Finally, with regard to Stewart’s intelligence and educati on,
the magistrate judge and the district court each had anple
opportunity to observe Stewart throughout the pretrial hearings.
They each questi oned hi mintensively about his decision to proceed
pro se. Stewart al so had an i npressi ve education and career in the
mlitary.” In addition, Stewart was well-spoken, respectful, and
even wel |l -versed in various aspects of the law during his pretrial
heari ngs, denonstrating his conpetency and conposure.

The conplex nature of this fraud case as well as the large
nature of the penalties it carried highlight how unfortunate
Stewart’s decision to proceed pro se really was in this case
However, it is hard to inmagine what el se the magi strate judge and
district court could have done to convince Stewart to proceed with
counsel, short of forcing counsel upon him which woul d undoubt edl y
violate his right to self-representation. A review of the record
as a whole is replete with evidence that Stewart’s decision to
forego counsel and proceed pro se was knowi ng, intelligent, and

vol untary. Under such circunstances, his waiver was effective.

"Wile in the mlitary, he was awarded two Purple Hearts, a
Bronze Star conmbat “V’ for Val or, the Navy Conmendati on Medal, the
Vietnam Cross of Gllantry with Bronze Star, a National Defense
Medal, a Vietnam Service Medal, a Vietnam Canpaign Medal with 9
clusters, the Presidential Unit Award, the Navy Unit Award, and the
Marine Corps Unit Award.
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D.

Because Stewart did not request standby counsel or object to
the court’s failure to appoint standby counsel on its own, we nust
review the trial court’s decision not to appoint standby counse
for plain error. Plain error requires that the party seeking
appel l ate revi ew denonstrate that: thereis an error, the error is
plain, the error affects substantial rights, and the error
seriously affects the fairness, integrity or public reputation of
judicial proceedings. dano, 507 U.S. at 732-37. However, because
no error occurred in this case, Stewart does not neet this
st andar d.

No court has held that the Constitution requires it to appoint
standby counsel. W have held that “[a]lthough a court may, inits
di scretion, allow attorney participation [as standby counsel], the
Constitution does not mandate it.” Singleton, 107 F.3d at 1097

n.2, 1100; see United States v. Lawence, 161 F.3d 250, 253 (4th

Cr. 1998) (“The Sixth Amendnent does not require a court to grant
advi sory counsel to a crimnal defendant who chooses to exercise
his right to self-representation by proceeding pro se.”). Wile a
defendant may certainly be required to accept the assistance of
st andby counsel over objection, a district court is not requiredto
of fer standby counsel, particularly where, as here, no such request

i s made.

14



[T,
Stewart also raises a nunber of other objections to his
conviction. W address each in turn, but find them all w thout

merit.

A

Stewart argues that the evidence was insufficient to support
the finding that he possessed the requisite intent to defraud.
Stewart did not nove for a Fed. R Cim P. 29 judgnment of
acquittal based on the insufficiency of the evidence. Wile we
have never consi dered t he question of whether a defendant who fails
to nove for a Rule 29 notion based on i nsufficiency of the evidence
may raise that issue on appeal, the Sixth and Ninth Crcuits have

each held that a defendant nmay not. See United States v. Carr, 5

F.3d 986, 991 (6th Cr. 1992) (noting that because defendant fail ed
to make insufficiency argunments to judge either at the close of
governnment’s case or after the close of the evidence as a whol e,
defendant failed to preserve issues for appellate review); United

States v. Ward, 914 F.2d 1340, 1346 (9th Gr. 1990) (stating that

appel I ant wai ved right to chal |l enge the sufficiency of the evidence
on appeal by failing to nove for a Rule 29 notion during trial on

that ground); 2A Charles Alan Wight, Federal Practice and

Procedure 8 469 (3d ed. 2000) (referring to the “seemngly well -

settled doctrine that if no notion for judgnent of acquittal was
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made in the trial court, an appellate court cannot review the
sufficiency of the evidence. And if the defendant asserted
specific grounds in the trial court as the basis for a notion for
acquittal, he or she cannot assert other grounds on appeal.”).
Here, Stewart did make a notion styled a Rule 29 judgnent of
acquittal, but it was based on grounds of alleged prosecutoria
m sconduct. Supp. J.A 1. The district court denied that notion,
stating that Stewart “makes no argunent in his notion concerning
the sufficiency of the evidence.” |1d. at 12.

Stewart’s failure to nove for a Rule 29 notion based on the
sufficiency of the evidence precludes our review. As one purpose
of a Rule 29 notionis to allowthe trial court the opportunity to
grant a defendant acquittal when the evidence is insufficient to
sustain a conviction, it only works efficiently when the trial
court has such an opportunity. However, even if we were to take
the first opportunity to review the sufficiency of the evidence
here, the evidence, when taken in the light nost favorable to the

Governnent, was such that a reasonable trier of fact could have

16



found Stewart guilty beyond a reasonable doubt.® United States v.

Tresvant, 677 F.2d 1018, 1021 (4th Gr. 1982).

B.

During trial, Stewart subpoenaed Vaughan, a co-defendant who
had previously pled guilty, as a potential witness to testify in
hi s def ense. Vaughan, through counsel, noved to quash t he subpoena
on the ground that he would i nvoke his Fifth Amendnent right not to
incrimnate hinself if called to testify. The district court thus
guashed t he subpoena. Stewart argues that the district court erred
in quashing the subpoena because Vaughan’s plea agreenent
specifically stated that he was waiving his right not to be
conpelled to incrimnate hinself. J. A 1292. Al ternatively,
Stewart argues that he should have been permtted to introduce
Vaughan’ s hearsay statenents into evidence.

In Mtchell v. United States, 526 U. S. 314 (1999), the Suprene

Court held that a defendant who wai ves his Fifth Anmendnent right to

remain silent by pleading guilty does not thereby waive his right

8Wth regard to Stewart’s intent to defraud, testinobny was
presented that Stewart informed investors that attorneys and CPAs
woul d conclude that the tax benefits he stated that the PTGs
offered were not available but that he believed that the tax
benefits were avail able. J. A 359-60; 601, 1161. However,
testinmony was also presented that Stewart received and ignored
war ni ngs from outside attorneys and CPAs regarding the |ack of
legitimacy of his tax advice. Id. at 890-901; 1056-70; 1152.
Based on these warnings, it was a reasonable for the jury to infer
that Stewart understood that his belief about the tax benefits of
the PTGs was unfounded.
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to remain silent at his sentencing. See id. at 326 (“Although a
Wi tness has pleaded guilty to a crinme charged but has not been
sentenced, his constitutional privilege remains uninpaired.”). The
Court expressly noted that “a defendant who awaits sentenci ng after
having pleaded guilty may assert the privilege against self-
incrimnation if called as a witness in the trial of a co-
def endant, in part because of the danger of responding to questions
that mght have an adverse inpact on his sentence or on his
prosecution for other crinmes.” Id. at 327 (internal quotation
marks omtted). Thus, the nere fact that Vaughan had pled guilty
did not nean that he no |onger possessed a valid fear of further
incrimnating hinself and the district court correctly quashed the
subpoena.

Stewart’s alternative argunent that he should be allowed to

i ntroduce Vaughan’s hearsay statenents under Chanbers v.

M ssissippi, 410 US. 284 (1973) is also without nerit. In

Chanbers, the Suprene Court held that, in certain “circunstances,
where constitutional rights directly affecting the ascertai nment of
guilt are inplicated, the hearsay rule nmay not be applied
mechani stically to defeat the ends of justice.” 1d. at 302. At
i ssue i n Chanbers was the exclusion of certain statenents by a non-
def endant who had repeatedly admtted to friends and coll eagues
that he had commtted the nurder for which the defendant was

charged. [d. at 292-93. These statenents were excluded at trial
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as hearsay. [d. at 299. The Court reversed, finding that because
t he hearsay statenents were “critical evidence” for the defense and
the circunstances under which the statenents were nmade *“provided
consi derabl e assurance of their reliability,” their exclusion
vi ol at ed due process. 1d. at 300-02. W have since held that the
rule of Chanbers is limted to third-party confessions. Uni t ed

States v. Young, 248 F.3d 260, 271 (4th G r. 2001); see Huffington

V. Nuth, 140 F.3d 572, 584 (4th Cir. 1998) (applying Chanbers only
to “excul patory confessions by third parties”).

Because Stewart did not argue to the district court that the
hearsay rul es were unconstitutional as applied under Chanbers, we

review the decision for plain error. See United States v.

Dukagjini, 326 F.3d 45, 59 (2d G r. 2003) (applying plain error
review when appellants failed to preserve objection to
Confrontation Clause violation). In his brief, Stewart fails to
identify the specific hearsay statenents that he contends were
i nproperly excl uded under Chanbers, how any such statenents qualify
as “third party confessions,” how such statements were “critical”
to his case, or how they were given under circunstances giving
“consi derabl e assurance of their reliability.” Under these facts,
it was not error for the district court to exclude Vaughan's

statenents as hear say.
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C.

Stewart next chall enges the introduction at trial of evidence
that, he contends, was obtained during an unlawful search of a
“blue shed” located near his residence.® He contends that the
search of the blue shed was unlawful because the warrant only
al l owed for the search of his residence, which does not include the
out bui I di ngs, and that the blue shed was | ocated on an adj oi ni ng,
but separate, piece of land. W reviewthe scope of the warrant de

novo. United States v. O oyede, 982 F.2d 133, 138 (4th Gr. 1992).

Here, the warrant authorized the search of the “prem ses” at
765 Ginder Creek Road, which was identified as the brown
“residence and place of business” of Stewart. J. A 1448. A
warrant authorizing the search of certain “premses” inplicitly
i ncludes authorization to search outbuildings found on those

premses. See, e.d., United States v. Pennington, 287 F.3d 739,

744 (8th Gr. 2002); United States v. Cannon, 264 F.3d 875, 880

(9th Cr. 2001). An affidavit in support of the warrant also may
be used to explain an anbiguity in the scope of the warrant

United States v. Wiagneux, 683 F.2d 1343, 1350, n.6 (11th Cr.

1982). The affidavit in this case, submtted in support of the
warrant by a financial advisor for the Internal Revenue Service,

stated that the scope of the warrant included *“any out buil di ngs and

°Stewart fails, however, to point to any evidence actually
introduced at trial that was seized fromthe bl ue shed.
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appurtenances thereto.” J.A 1451. Thus, Stewart’s clai mthat the
agents exceeded the scope of the warrant fails.

During trial, Judge Thornburg rejected Stewart’s second
contention, that the blue shed was not | ocated on the | and covered
by the search warrant. |1d. at 1013. W reviewfactual findings on

a notion to suppress for clear error. United States v. Jarrett,

338 F. 3d 339, 343-44 (4th Cr. 2003). Here, an I RS agent testified
at the suppression hearing that he reviewed the county naps at the
time of the search and determ ned that the blue shed was on the
parcel of |land covered by the warrant. J.A 718, 728. Gven this
testinmony, it was not clear error for the district court to find
that Stewart had not shown that the shed was on the ot her parcel of

| and. °

D
Stewart al so argues that his rights were viol ated under Brady

v. Maryland, 373 U S. 83 (1963), because certain bates-stanped

docunments were mssing from boxes that the Governnment gave him
access to for discovery. To establish a Brady violation, a

def endant nust denonstrate that (1) the prosecutor wthheld

I'n addition, even if the shed was on another parcel, any
error woul d not inplicate the exclusionary rul e because suppressi on
is not required when agents executing a search warrant make an
obj ectively reasonabl e m stake as to the boundari es of the property
that they are authorized to search. See United States v.
Patterson, 278 F.3d 315, 318 (4th G r. 2002).
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evi dence that was favorable to the defendant, either directly or
wi t h i npeachnent val ue, (2) the prosecutor suppressed the evi dence,
either willfully or inadvertently, and (3) the evidence nust be

material. United States v. Vinyard, 266 F.3d 320, 331 (4th Cr.

2001). Because Stewart did not raise this issue below, we review
it for plain error. 1d. at 324.

Stewart contends that when he | ooked at the docunents that the
Government gave him access to, he noticed that several docunents
were mssing fromthe sequentially nunbered docunents. However,
Stewart stated to the court that he had only |ooked at

“approxi mately 40 percent of” the docunents supplied to him J. A

295. He also stated, “I’m not going to go through hundreds of
t housands of docunents hoping |I'm going to stunble across
sonmething.” 1d. at 261. Gven that Stewart did not reviewall the

docunents that the Governnent turned over to him he cannot
establish the first elenent of Brady, that the Governnent w thheld
evi dence (nmuch | ess evidence that was excul patory or inpeaching)

fromhim?

UStewart also argues that a wtness for the Governnent
testified that the witness had been gi ven sone i nformati on that was
favorable to Stewart, but that this information was not turned over
to him Again, without a review of all the docunents turned over
to him Stewart cannot establish a violation.
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E
Stewart argues that he was not afforded the opportunity to
testify on his own behal f because he was not advised of this right.
A defendant in a crimnal trial has a constitutional right to

testify on his own behalf. Rock v. Arkansas, 483 U S. 44, 51

(1987). However, we have held that a district court is not
required to advise the defendant of his right to testify or obtain

an on-the-record waiver of that right. United States v. MMeans,

927 F.2d 162, 163 (4th Cr. 1991); see Sexton v. French, 163 F. 3d

874, 881 (4th Cir. 1988) (“[T]he trial court does not have a sua
sponte duty to conduct a colloquy with the defendant at trial to
determ ne whether the defendant has knowingly and intelligently
wai ved the right to testify.”). Rather, “[t]o waive the right, al
t he defendant needs to know is that a right to testify exists.”
McMeans, 927 F.2d at 163. Because Stewart failed to raise this
i ssue below, we reviewit for plain error. dano, 507 U S. at 730.
Here, the record reflects that the district court explicitly
informed Stewart of his right to testify. J.A 934, 1014. Then,
after the close of the Governnment’s evidence, Stewart stated that
he would have only one w tness, Vaughan. Id. at 1268. After
Vaughan i nvoked his Fifth Arendnent privilege, the court asked if
Stewart had any further evidence and Stewart responded, “No, sir.”

Id. at 1307. Havi ng been advised by the district court of his
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right to testify, Stewart’s failure to testify is a waiver of that

right and his claimthus fails.?*?

F
Stewart argues that the district court erred in failing to
give the jury a “reliance on expert” instruction on the issue of
intent to defraud because he contends that the |IRS provided
erroneous information to him Because Stewart did not object to
the instructions of the district court or request the reliance on
expert instruction, we review his claimfor plain error. United

States v. Stitt, 250 F.3d 878, 883 (4th Gir. 2001).

The jury instructions contai ned an extensi ve di scussi on of the
intent to defraud. The instructions specifically advised the jury

that “the good faith of a defendant is a conplete defense to the

charge of wire fraud.” J.A 1387. They also stated that “[a]
person who acts . . . on a belief or an opinion honestly held is
not punishable . . . nmerely because the belief, [or] opinion turns

out to be inaccurate, incorrect, or wong. A honest nistake in

judgnent or an error in managenent does not rise to the |evel of

2l ndeed, Stewart cannot claimthat he was confused that the
district court judge's question to him about having further

evidence neant that it was his tine to testify. In Stewart’s
earlier detention hearing, the magistrate judge asked Stewart
“IDJo you want to put on any evidence today?”. J.A 149. Stewart

then stated that he “would like to do a presentation,” and was
thereafter afforded the opportunity to testify on his own behal f.
Id. at 149-50.
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intent to defraud.” 1d. Gven that these instructions accurately
stated the law with regard to an intent to defraud and expressly
advi sed the jury that good faith was a defense and that a honestly
hel d belief does not equate to an intent to defraud, the district
court did not err infailing to give a further “reliance on expert”

i nstruction.

| V.

Finally, Stewart presents challenges to the application of
vari ous gui deli ne enhancenents to his sentence as well as a Sixth
Amendnent chal | enge under Booker. The jury found Stewart guilty on
counts of conspiracy, wire fraud, mail fraud, conspiracy to commt
nmoney | aunderi ng, and noney | aundering. At sentencing the district

court grouped all counts together pursuant to U.S. Sentencing

GQuideline Manual 8 3D1.2(d) and used the offense level for the

nmoney | aundering counts as the offense |level for the group. | t
calculated Stewart’s sentence as foll ows:
Base | evel offense for noney |aundering, 8§ 2S1.1: 23

Enhancenent for |oss greater than $100, 000, 000,
§ 2S1.1(b)(2): +13

Enhancenent for vul nerable victins, § 3Al.1(b)(1): +2

Enhancenent for |arge nunber of vul nerable victins,
§ 3Al. 1(b)(2): +2

Enhancenent for being an organi zer or | eader,
8§ 3B1.1(a): +4
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Enhancenent for abuse of position of trust,
8§ 3B1. 3: +2

Final O fense Level: ' 46

The enhancenents to Stewart’ s sentence were based on facts found by
the district court, not the jury. Wth these enhancenents, the
district court sentenced Stewart to 2100 nonths, running his

sentences consecutively under U.S. Sentencing Guideline Mnual 8§

5GL. 2(d).

As Stewart has raised his Booker objection for the first tine
on appeal, we review this issue under plain error analysis, which
our recent decision in Hughes governs. Under Hughes, the district
court plainly erred in inposing a sentence on Stewart that exceeded
t he maxi num al | owed under the guidelines based on the facts found
by the jury alone. Hughes, 2005 W. 628224, at *2. Thus, we
vacate Stewart’s sentence and remand for resentencing “consistent
with the renedi al schenme set forth in Justice Breyer’s opinion for

the Court in Booker.” 1d.

B3The district court calculated Stewart’s sentencing | evel at
46, but as the highest |evel on the Sentencing Guideline chart is
43, his offense level is treated as a 43. See U.S. Sentencing
GQui deline Manual, ch. 5, pt. A cnt. n.2 (2000).

¥The Governnent conceded at oral argunent that Stewart'’'s
sent ence was enhanced on facts not found by the jury or adnmtted by
Stewart.
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V.
For the reasons set forth above, the judgnent of the district court

is

AFFI RVED | N PART,
VACATED | N PART,
AND REMANDED.
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